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1.0 Introduction

Global agricultural trade has seen tremendous growth over the last fifty years. Since
1995 and with the establishment of the WTO, global agricultural exports have more than tripled
in value and more than doubled in volume. In 2018, global agricultural export by value was
estimated at about $1.8 trillion. Agriculture is very important in U.S. trade policy. In the
FY2019, farm product exports from the U.S. totaled $136 billion and made up about 8% of
total U.S. exports. In FY2019, U.S. agricultural imports were valued at $131 billion.
Underscoring the importance of agriculture in U.S. trade, sales of U.S. agricultural products to
foreign markets absorb about one-fifth of U.S. agricultural production. Not unsurprisingly, how
to open up new markets for U.S. farm products and how to protect and enhance the health of
the U.S. farm economy are major considerations that drive U.S. trade policy.

NAFTA eliminated almost all quotas and tariffs on agricultural trade between the U.S.,
Mexico and Canada. Largely as a result of NAFTA, Canada and Mexico, respectively, are the
first and third largest export markets for U.S.” food and agricultural products. The USMCA
builds on NAFTA’s liberalization framework and largely maintains all the NAFTA’s duty-free
treatment. The USMCA also includes several significant changes. First, Canada agreed to grant
new market access to dairy products from the U.S. Second, the USMCA includes a separate
stand-alone chapter on sanitary and phytosanitary (SPS) measures. Third, the USMCA
addresses biotechnology and contains new rules and mechanisms on increased trilateral
transparency and cooperation on agricultural biotechnology.

Agriculture and the USMCA

The USMCA'’s agricultural chapter (Chapter 3) is comprised of 16 articles and several
annexes including a Mexico-U.S. Bilateral annex (Annex 3-B), a Canada-U.S. Bilateral annex
(Annex 3-A), an alcohol annex (Annex 3-C), and a proprietary food formula annex (Annex 3-
D). The agricultural provisions of the USMCA are extensive and cover a broad range of issues
including tariffs, SPS, biotechnology, and cooperation.

Market Access

Regarding tariff, the USMCA maintains NAFTA’s tariff rates. Essentially, all food and
agricultural products that had zero tariffs under NAFTA, remain at zero under the USMCA. In
addition, Canada made a number of concessions to the U.S. in key sub-sectors. For example,
Canada agreed increase market access for U.S. dairy products via tariff rate quotas (TRQS).
Thus, U.S. dairy imports within a TRQ enter Canada duty-free while those beyond the quota
level face higher over-quota tariff rates of as much as 200% in some cases. Canada also agreed
to replace the poultry TRQs under NAFTA with new TRQs and are expected to lead to greater
imports of U.S. eggs, turkey meat, and eggs, but reduce the quantity of U.S. chicken meat that
can be imported into Canada duty free.!

1USMCA, Article 3.14.1.



Agricultural Intellectual Property; Biotechnology

The USMCA addresses biotechnology directly and explicitly. In general, Parties
confirm the importance of encouraging agricultural innovation and facilitating trade in products
of agricultural biotechnology, while fulfilling legitimate objectives, including by promoting
transparency and cooperation, and exchanging information related to the trade in products of
agricultural biotechnology. In the USMCA, biotechnology is defined as:

[T]echnologies, including modern biotechnology, used for the deliberate manipulation of an
organism to introduce, remove, or modify one or more heritable characteristics of a product for
agriculture and aquaculture use and that are not technologies used in traditional breeding and

selection.?

USMCA’s provisions on agricultural biotechnology are mostly about transparency,
timely review of products that require regulatory approval, and cooperation between the
Parties. For example, Article 3.14 provides that each Party shall make available to the public
and, to the extent possible, online: (a) the information and documentation requirements for an
authorization, if required, of a product of agricultural biotechnology; (b) any summary of any
risk or safety assessment that has led to the authorization, if required, of a product of
agricultural biotechnology; and (c) any list of the products of agricultural biotechnology that
have been authorized in its territory.® Further, a Party requiring any authorization for a product
of agricultural biotechnology shall inter alia, (i) accept and review applications for the
authorization, if required, of products of agricultural biotechnology on an ongoing basis year-
round; (ii) adopt or maintain measures that allow the initiation of the domestic regulatory
authorization process of a product not yet authorized in another country; and communicate with
the other Parties regarding any new and existing authorizations of products of agricultural
biotechnology so as to improve information exchange.

The USMCA also has a section on managing low-level presence (LLP) occurrence.
LLP “occurs when an importing country detects low levels of plant materials that are the
product of agricultural biotechnology and have passed safety assessments in another country,
but not in the importing country.”* In the event of an LLP occurrence, the exporting party is
obliged to inter alia provide any summary of the specific risk or safety assessments that the
exporting Party conducted in connection with any authorization of the product of modern
biotechnology that is the subject of the LLP occurrence. On request, and if available, the
importing party is obliged to provide to the exporting Party a summary of any risk or safety
assessment that the importing Party has conducted in accordance with its domestic law in
connection with the LLP occurrence.

Spirits

Annex 3-C of the USMCA applies to trade in distilled spirits, wine, beer, and other
alcohol beverages. The focus is on measures related to the internal sale and distribution of
distilled spirits, wine, beer, or other alcohol beverages. USMCA Parties agree to treat the
distribution of each other’s spirits, wine, beer, and other alcoholic beverages as they do for

2USMCA, Atrticle 3.12.
3 USMCA, Atrticle 3.14.
4 United States International Trade Commission (2019).
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products of national origin. The agreement establishes listing requirements for a product to be
sold, along with specific limits on cost markups.

Agriculture-specific MFN

As between the U.S. and Mexico, each Party made a commitment to “ensure that any
measure it adopts or maintains regarding the grading of agricultural goods for quality, whether
on a mandatory or voluntary basis, shall be applicable to imported agricultural goods, on the
basis of the same regulatory framework, including the same requirements and based on the
same criteria as domestic agricultural goods.”

Mexico-United States Side Letter on Cheeses®

A side letter between the U.S. and Mexico protects against the use of some Gls as a
restraint on trade. The side letter reads in part:

In recognition of their shared commitment to certainty and transparency in trade, the United
States and Mexico recognize that the following terms are terms used in connection with cheeses
from U.S. producers currently being marketed in Mexico. Mexico confirms that Mexican cheese
producers also use these terms. Mexico confirms that market access of U.S. products in Mexico
is not restricted due to the mere use of these individual terms.

The Side Letter lists 33 names for cheese that Mexico promises would remain available as
common names for U.S. cheese producers to use in exporting cheeses to Mexico. Because some
of the names on the list are currently protected as Gls in the EU, analysts speculate that the
Side Letter on Cheeses may put Mexico in a difficult situation vis-a-vis the EU.

Cooperation

Pursuant to Article 3.13, each Party shall designate and notify a contact point or contact
points for the sharing of information on matters related to the agricultural chapter, in
accordance with Article 30.5 (Agreement Coordinator and Contact Points). Under Article 3.16,
the Parties establish a Working Group for Cooperation on Agricultural Biotechnology
(Working Group) for information exchange and cooperation on policy and trade-related matters
associated with products of agricultural biotechnology. The Parties also agreed to establish a
Committee on Agricultural Trade (“Agriculture Committee”), composed of government
representatives of each Party.

Others

The USMCA exempts the Parties from each other’s special safeguards on agricultural
products that receive preferential tariff treatment; establishes best practices in TRQ
administration, SPS regulations, and regulation of agricultural biotechnology; and also
provides protection for proprietary food formulations.

Regulatory Space
The agricultural chapter of the USMCA contains several provisions designed to protect
domestic regulatory space. For example,

9 The section on biotechnology does not require a Party to mandate an
authorization for a product of agricultural biotechnology to be on the market.
Article 3.14.2

> ANNEX 3-B AGRICULTURAL TRADE BETWEEN MEXICO AND THE UNITED STATES, Article 7.
8 https://ustr.gov/sites/default/files/files/agreements/FTA/USMCA/Text/MX-US_Side_Letter_on_Cheeses.pdf
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1 In Article 3.6, the Parties recognize that domestic support measures can be of
crucial importance to their agricultural sectors but may also have trade distorting
effects and effects on production. The article further provides that if a Party
supports its agricultural producers, the Party “shall consider domestic support
measures that have no, or at most minimal, trade distorting effects or effects on
production.”

9 Article 3.5 is titled ‘Export Restrictions — Food Security’ and recognizes “that
under Article XI:2(a) of the GATT 1994, a Party may temporarily apply an export
prohibition or restriction that is otherwise prohibited under Article XI:1 of the
GATT 1994 on a foodstuff to prevent or relieve a critical shortage, subject to
meeting the conditions set out in Article 12.1 of the Agreement on Agriculture.

2.0 Key Considerations for Kenya

The Importance of Agriculture in U.S. Economy

The food and agricultural sector play a major and significant role in the U.S. Economy.
In 2019, the food and agricultural contributed $1.109 trillion to the U.S. gross domestic product
(GDP), a 5.2-percent share.” Of the $1.109 trillion from the agriculture, food, and related
industries, the output of America's farms was $136.1 billion —about 0.6 percent of GDP. The
U.S. food and agricultural sector accounted for 10.9 percent of total U.S. employment in 2019.
What is more, sale of U.S. agricultural products to foreign markets is very important to the U.S.
government. In every year since 1960, U.S. agricultural export has exceeded its imports.® Not
surprising, food and agriculture features very strongly in U.S. FTAs. In the January 2020
“Phase One” executive agreement with the Chinese government, China agreed to reduce certain
retaliatory tariffs and made commitments to grant tariff exclusions for various agricultural
products in order to reach a target level of U.S. imports—$32 billion (relative to a 2017 base
of $24 billion) over a two-year period. Signed on October 7, 2019, “Stage One” of the U.S.-
Japan Trade Agreement (USJTA) also contains significant market access improvements for
U.S. agricultural exports.

7 https://www.ers.usda.gov/data-products/ag-and-food-statistics-charting-the-essentials/ag-and-food-sectors-
and-the-
economy/#:~:text=Agriculture%2C%?20food%2C%20and%?20related%20industries,about%200.6%20percent%2
00f%20GDP.

8 U.S. Department of Agriculture (USDA), Foreign Agricultural Service (FAS), Global Agricultural Trade
System (GATS), February 2020.
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Source: Congressional Research Service (2020).

U.S. Food and Agricultural Exports

The U.S. is the world’s second largest agricultural trader after the EU. U.S. agricultural
exports have grown steadily over the past quarter century, reaching $136.7 billion in 2019, up
from $46.1 billion in 1994.”° With U.S. agricultural output growing faster than domestic
demand for many products, U.S. farmers and agricultural firms increasingly rely on export
markets to sustain prices and revenues. Over the years, the product composition of U.S.
agricultural exports has shifted, a reflection of changes in global supply and demand.’° In the
last two decades, exports of consumer-oriented products, including high-value products (HVP)
such as dairy products, meats, fruit, and vegetables, have shown strong growth driven by
increasing population and income worldwide and growing diversification of diets.!*

U.S. Agricultural Trade Policy

Increasing market access for U.S. food and agricultural product is integral in U.S.
agricultural trade policy.*? According to the Trade Promotion Authority, 2015, the principal
negotiating objective of the U.S. with respect to agriculture is to obtain competitive
opportunities for United States exports of agricultural commodities in foreign markets
substantially equivalent to the competitive opportunities afforded foreign exports in United
States markets and to achieve fairer and more open conditions of trade in bulk, specialty crop,
and value added commodities. Because of the role of the food and agricultural sector in the
U.S. economy, agriculture is frequently a sticking point in U.S. trade relations. Studies suggest

® https://www.ers.usda.gov/topics/international-markets-us-trade/us-agricultural-trade/us-agricultural-trade-at-a-
glance/

10 https://www.ers.usda.gov/topics/international-markets-us-trade/us-agricultural-trade/us-agricultural-trade-at-
a-glance/

4.

12 E. Courea, “Pompeo: Agriculture a Sticking Point in U.K.-U.S. Trade Talks,” Politico, January 30, 2020
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that the USMCA “[w]ill likely increase annual U.S. agricultural and food exports to the world
by $2.2 billion (1.1 percent) when fully implemented.”*

In any trade deal with Kenya, the U.S. will undoubtedly want to address existing tariff
and non-tariff barriers to U.S. agricultural export. Issues such as public food stockholding are
likely to be on the table as well. In the past, the U.S. government has expressed concern that
Kenya’s MFN tariffs — rates that apply to imports from the U.S. — are relatively high. As noted
in a 2019 report:

As of 2017 (latest data available), Kenya’s Most Favored Nation (MFN) applied tariff rate
averages 12.8 percent for all imported products. Kenya generally applies the EAC Customs
Union’s Common External Tariff, which includes three tariff bands: zero percent duty for raw
materials and inputs; 10 percent duty for processed or manufactured inputs; and 25 percent duty
for finished products. For certain products and commodities deemed “sensitive,” Kenya applies
ad valorem rates above 25 percent. This includes rates of 60 percent for most milk products, 50
percent for corn and corn flour, 75 percent for rice, 60 percent for wheat flour, 100 percent for
sugar, and 50 percent for textiles. For some products and commodities, tariffs vary across the
five EAC member states.... In 2017, Kenya’s simple average WTO bound tariff rate was
significantly higher at 100 percent for agricultural products and 58.5 percent for nonagricultural
products. Kenya’s maximum WTO bound tariff rate is 100 percent for both agricultural and

non-agricultural products.14

Beyond tariffs, the U.S. government has expressed concerns about Kenya’s ban on imports of
nearly all genetically engineered (GE) agricultural products.® ¢ Regarding Kenya’s ban on
genetically engineered agricultural products, the U.S. government has observed:

Kenya’s GE ban has blocked both food aid and commercial U.S. agricultural exports derived
from agricultural biotechnology from Kenya. The restriction affects U.S. exports of processed
and unprocessed foods and feed ingredients, such as soy, corn, and distiller dried grains. The
GE import ban also affects transshipment. Food aid shipments of GE commaodities destined for
inland east African countries, which would ordinarily enter through the Port of Mombasa, must

be diverted to other ports or reformulated with non-GE commodities. '’

Market Access is a Key Issue for the U.S.

Kenya is presently not a significant trading partner for U.S. agricultural products.®
However, judging from United States’ negotiating objectives, the U.S. is interested in market
access for U.S. food and agricultural products.’® The USTR wants to secure comprehensive
market access for U.S. agricultural goods in Kenya by reducing or eliminating tariffs. Essentially,
the U.S. wants to take NAFTA’s agricultural provision as the floor and build on NAFTA. A Kenya-
US FTA that builds on the agricultural provisions in NAFTA and the USMCA is likely to have a
major, arguably devastating, impact on Kenya’s agricultural producers. NAFTA’s market access
openings for agricultural product were significant. According to the Baker Institute:

13 United States International Trade Commission (2019).

14 USTR, 2019 National Trade Estimate Report on foreign Trade Barriers, 2019.

15 FAS, “Kenya: Agricultural Biotechnology Annual,” GAIN Report KE2019-0008, February 14, 2020.

16 USTR, 2019 National Trade Estimate Report on foreign Trade Barriers, 2019.

17 USTR, 2019 National Trade Estimate Report on foreign Trade Barriers, 2019.

18 Significant trading partners for U.S. agricultural products include Canada, Mexico, and the EU. In 2017
alone, Canada and Mexico each accounted for 18 percent of U.S. agricultural imports, and for 17 percent and 13
percent, respectively, of U.S. agricultural exports.

19 https://www.usitc.gov/publications/332/pub4889.pdf, p. 118.
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One of the most significant market opening aspects of NAFTA was the elimination of virtually
all quotas and tariffs on agricultural trade between the U.S. and Mexico, and most restrictions
on trade between the U.S. and Canada. As a result, Canada and Mexico have become the largest
and third-largest export markets for the U.S., respectively. U.S. agricultural exports to Canada
were worth $23 billion in 2016 and included prepared food, fresh vegetables, fresh fruit, snack
foods, and non-alcoholic beverages. U.S. imports from Canada amounted to $22 billion.?°

FTAs Have Helped to Increase U.S. Agricultural Export. Africa Remains an
Untapped Market for U.S. Agricultural Export.

Over the last 25 years, the destinations for U.S. agricultural exports have shifted in response
to liberalization orchestrated by FTAs such as NAFTA and the USMCA. The elimination of
agricultural trade barriers as a result of NAFTA and the USMCA nearly quadrupled exports (by value)
to Canada and Mexico.?* A simulation by the United States International Trade Commission (“USITC”
or “U.S. International Trade Commission™) that considered only the effects of the USMCA provisions
relating to agricultural market access found increased U.S. agricultural exports to the world of $435
million.

Shares of Different Region in U.S. Agricultural Exports (1994 and 2019)
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Source: United States Department of Agriculture

20 https://www.bakerinstitute.org/media/files/files/29e60e2b/bi-report-102119-mex-usmca-6. pdf
2L https://www.ers.usda.gov/topics/international-markets-us-trade/us-agricultural-trade/us-agricultural-trade-at-
a-glance/



U.S. Export Values per Region, 1994 and 2019
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Impact on Kenyan Agriculture

An FTA between a developing country like Kenya and a country that is one of the top
agricultural exporters in the world is likely to have a significant impact on the former. In 2019,
U.S. agricultural exports reached $136.7 billion, up from $46.1 billion in 1994. Studies on the
impact of NAFTA on agricultural sector in Mexico are mixed. To critics, NAFTA destroyed
Mexico’s agricultural sector, flooded Mexico with cheap agricultural imports, led to the
displacement of farmers. Critics also note that while NAFTA liberalized trade in food and
agricultural products, it did not curb farm subsidies in the US and Canada. The result is an
uneven playing field that leave poor farmers in poorer countries worse off while large
agribusinesses reap the benefits of agricultural trade liberalization. According to non-
governmental organization (NGO) Public Citizens:

Before NAFTA, Mexico only imported corn and other basic food commodities if local
production did not meet domestic needs. NAFTA eliminated Mexican tariffs on corn and other
commodities. NAFTA terms also required revocation of programs supporting small farmers.
But NAFTA did not discipline U.S. subsidies on agriculture. The result was disastrous for
millions of people in the Mexican countryside whose livelihoods relied on agriculture. Amid a
NAFTA-spurred influx of cheap U.S. corn, the price paid to Mexican farmers for the corn that
they grew fell by 66 percent, forcing many to abandon farming. From 1991 to 2007, about 2
million Mexicans engaged in farming and related work lost their livelihoods. Mexico’s
participation in NAFTA was conditioned on changing its revolutionary-era Constitution’s land
reforms, undoing provisions that guaranteed small plots (“ejidos”) to millions of Mexicans
living in rural villages. As corn prices plummeted, indebted farmers lost their land, which newly
could be acquired by foreign firms that consolidated prime acres into large plantations.
According to a New Republic exposé: “as cheap American foodstuffs flooded Mexico’s markets
and as U.S. agribusiness moved in, 1.1 million small farmers —and 1.4 million other Mexicans
dependent upon the farm sector — were driven out of work between 1993 and 2005. Wages
dropped so precipitously that today the income of a farm laborer is one-third that of what it was
before NAFTA.” The exposé noted that, as jobs and wages fell, many rural Mexicans joined the
ranks of the 12 million undocumented immigrants competing for low-wage jobs in the United

States.??

22 NAFTA’s Legacy for Mexico: Economic Displacement, Lower Wages for Most, Increased Migration,
https://mkus3lurbh3Ibztg254fzode-wpengine.netdna-ssl.com/wp-content/uploads/NAFT A-Factsheet_Mexico-
Legacy Oct-2019.pdf



3.0 Key Recommendations

Assess the Cost of Agricultural Trade Liberalization for Kenya and Kenyan Farmers

The cost, to Kenya, of agricultural trade liberalization must be assessed carefully. In
2019, U.S. total exports of agricultural products to Kenya totaled $53 million in 2019. Kenya
must seriously calculate the ramifications of a trade deal with a country whose agricultural
exports currently stands at $136.7 billion. Leading U.S. export categories to Kenya in 2019
included: wheat ($27 million), vegetable oils (ex. soybean) ($7 million), pulses ($5 million),
coarse grains (ex. corn) ($3 million), and planting seeds ($2 million). In the context of an FTA,
U.S. exports of farm products to Kenya would enjoy a huge tariff advantage if the agreement
resulted in zero tariffs on most agricultural products exported to Kenya. Several questions come
to mind. For example,

9 Can Kenya afford to open its agricultural sector to U.S. agricultural exports given
the current NFN tariffs applicable to agricultural products?

1 What are the likely implications of agricultural trade liberalization for farmers in
Kenya and in the East African region as a whole?

1 Will a trade deal with the U.S. enhance or undermine food security in Kenya and
in the East African region as a whole?

1 What can Kenya learn from countries like Mexico and Morocco regarding the costs
and benefits of agricultural trade liberalization?

1 What are the costs, in terms of nutrition security and health, of increased import of
U.S. processed food and beverage; In 2017, U.S. processed food and beverage
export to the world exceeded $43 billion.

Address a Host of NoiTariff Barriers

In any trade deal with the U.S., the U.S. is likely to focus on tariffs and nontariff barriers
to U.S agricultural exports. It is imperative that Kenya assess the risks to Kenya’s agricultural
sector and to the Kenyan economy of crosscutting provisions such as those affecting sanitary
and phytosanitary measures, biotechnology, intellectual property rights, technical barriers to
trade, and regulatory cooperation. How might these issues affect Kenya’s offensive and
defensive interests? The effort of countries like the U.S. to develop new export markets and to
promote science-based trade standards globally has the potential to negatively affect small
holder farmers, women, indigenous groups, and other vulnerable communities. It is therefore
important that the views and interest of these stakeholders are adequately represented in trade
policy and in trade agreements.

It is surprising that on key issues that affect its food and agricultural sector, Kenya’s
negotiating objective is silent. It is also somewhat surprising that ahead of the launch of trade
talks Kenya made a major concession to the U.S. that expands access to the Kenyan market for U.S.
wheat export.23 On January 28, 2020, Kenya’s national plant protection organization officially signed
the Export Certification Protocol between Kenya Plant Health Inspectorate Service and APHIS/PPQ
on Wheat Grain Consignments to Keffigaimmediate implementation. The protocol reportedly gives
U.S. exporters full access to Kenya’s wheat market, valued at nearly $500 million annually. In light of

23 press Release: USDA Expands Market for U.S. Wheat: Adds Idaho, Oregon, and Washington to List of States
that Can Export Wheat to Keny&ebruary 25, 2020. https://www.usda.gov/media/press-
releases/2020/02/25/usda-expands-market-us-wheat-adds-idaho-oregon-and-washington-list
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all the discussions in this chapter, it is recommended that the Kenyan government review its
negotiating objective relating to food and agriculture. During negotiations, it is imperative that
the Kenyan government raise and address a host of issues not presently reflected in Kenya’s
negotiating objectives for agriculture.

Food/Agriculture
Negotiating Objectives (Kenya) Negotiating Objectives (United States)

Silent except as regards SP8legotiations | - Eliminate practices that unfairly decrease
on SPS, shall be based on the existing | U.S. market access opportunities or distort

Cooperation Agreement between the USA | agricultural markets to the detriment of the
and EAC.” United States, including:

* Non-tariff barriers that discriminate against
U.S. agricultural goods; and

« Restrictive rules in the administration of
tariff rate quotas.

- Promote greater regulatory compatibility to
reduce burdens associated with unnecessary
differences in regulations and standards,
including through regulatory cooperation
where appropriate.

A Comprehensive Assessment of Effect of Agricultural Trade Liberalaat

The U.S. is the world’s second largest agricultural trader after the EU. In the FY2019,
farm product exports from the U.S. totaled $136 billion and made up about 8% of total U.S.
exports. Given the volume and value of U.S. agricultural export, a thorough and comprehensive
economic, social and environmental assessment of the impact of liberalization of Kenya’s
agricultural Sector is strongly recommended.?* The Kenyan government should carry out
impact assessment of the potential impact of an agricultural deal on the Kenyan farm sector as
well as on related sectors. In relation to the USMCA, the U.S. government carried out
numerous impact assessments. One study by the United States International Trade Commission
concluded that the USMCA “is likely to lead to slight increases in U.S. exports of dairy
products, poultry meat, eggs, and egg-containing products to Canada, and to a slight increase
in Canada’s exports of dairy products to the United States and a minimal increase in Canada’s
exports of sugar and SCPs to the United States.”?® The study also concludes that the USMCA
“will likely increase annual U.S. agricultural and food exports to the world by $2.2 billion (1.1
percent) when fully implemented.”?® The USTIC’s simulation that considered only the effects

24 Daren Bakst, “Agricultural Trade with China: What’s at Stake for American Farmers, Ranchers, and
Families,” Heritage Foundation Backgrounder No. 3340, August 29, 2018,
https://www.heritage.org/agriculture/report/agricultural-trade-china-whats-stake-americanfarmers-ranchers-and-
families

2 https://www.usitc.gov/publications/332/pub4889.pdf, p. 117.

26 https://www.usitc.gov/publications/332/pub4889.pdf
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of the agriculture market access provisions in USMCA showed increased U.S. agriculture and
food exports to the world of $435 million.?’

Assess the Potential Benefits of an FTA

Agriculture is one of the cornerstones of the Kenyan economy and the Kenyan
government hopes to encourage agricultural transformation in Kenya. Kenya’s key agricultural
exports already enter the U.S. market duty free. A trade deal with one of the largest economies
in the world whose agricultural imports was $131 billion in 2019 can go a long way in
transforming Kenya’s agricultural sector but only if Kenya is actually able to take advantage
of the opportunities that such a deal offers. To be clear, many agricultural products (e.g. meat,
dairy, tomatoes, peanuts, oranges, grapefruit and juices) are not covered either by US GASP
or AGOA. However, it is doubtful that an FTA that offers zero tariffs for agricultural products
will benefit Kenya unless steps are taken to make Kenya’s agricultural sector and agricultural
export more competitive. The good news for Kenya is that:

9 Over the last quarter century, U.S. agricultural imports have grown steadily.

1 Between 1994 and 2019, total agricultural imports more than tripled in value,
reaching $129 billion, up from a low of $27 billion in 2000.

1 From FY2015 to FY2019, U.S. agricultural imports averaged $143 billion per year.

9 Studies point to a growing domestic demand, in the U.S., for an array of consumer-
oriented products.

1 According to a Congressional Research Service report, imported foods account for
an average of about one-fifth of all foods consumed or marketed in the United
States each year.

The bad news is that presently, Kenya is insignificant to the U.S. agricultural trade calculations.
Kenya does not export a wide range of agricultural products to the U.S. and the value of
Kenya’s agricultural export to the U.S. is relatively miniscule. In 2019, Kenya’s top
agricultural exports to the U.S. were edible fruit & nuts (macadamia nuts) ($55 million) and
coffee, tea & spice ($41 million). Even with AGOA preferences, Kenya hardly makes a dent
in the U.S. coffee market. Consider that:

1 In 2019, the U.S. spent US$5.8 billion on coffee imports (19.4% of total coffee
imports).

1 Kenya is presently not among the top exporters of coffee to the U.S.

T Indonesia (a U.S. GSP beneficiary) is the 10th largest supplier of agricultural
imports to the U.S. In 2019, U.S. total imports of agricultural products from
Indonesia totaled $3.0 billion.?® Leading categories include: tropical oils ($880
million), rubber & allied products ($867 million), cocoa paste & cocoa butter ($312
million), unroasted coffee ($301 million), and spices ($177 million). In November
2020, the U.S. extended Indonesia’s GSP status.

1 About 13 percent, or US$2.61 billion, of Indonesia’s export to the US was under
GSP exemptions.

27 https://www.usitc.gov/publications/332/pub4889.pdf
28 Note that not all Indonesia’s export to the U.S. qualify for the U.S. GSP scheme.
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Coffee imports to the United States in 2019, by country of origin (in billion U.S. dollars)

Country Value of Coffee Import
Colombia $1.34
Brazil $1.03
Guatemala $0.32
Indonesia $0.3
Vietnam $0.28
Nicaragua $0.26
Honduras $0.25
Peru $0.22
Mexico $0.16
Costa Rica $0.14

Source: Congressional Research Service (2020).

In sum, FTAs are not magic wands and may not be the tool for agricultural
transformation in Kenya or in other developing countries. In the context of the Dominican
Republic-Central America FTA (CSFTA-DR), the impact of the trade deal on agricultural
export of the Central American nations have been modest at best, according to a Congressional
Research Service paper.?®

Consider the Likely Impact of U.S. gxicultural Subsidies

For nearly 100 years now, the U.S. government has played a major role in aiding U.S.
farms and farmers through subsidies, including direct payments, crop insurance, and loans.
Excluding crop insurance payments, in the U.S., federal government payments to farms have
steadily risen, from $1.5 billion in 1949 to $32.1 billion in 2000.*° In 2000, government
payments made up about 45.8% of total net farm income in the U.S. Under the Trump
Administration, payments to farms saw additional increases. In 2019 alone, U.S. farms received
$22.6 billion in government payments and this represented about 20.4 per cent of the $111.1
billion in total net farm income. In 2020, farm subsidies jumped to $46.5 billion. In sum, farm
businesses in the U.S. receive massive subsidies (about $ 20 billion annually) from the federal
government. It is estimated that 39 percent of the 2.1 million farms in the U.S. receive
subsidies3! A significant percentage of U.S. farm subsidies go to crops that are likely to end
up in the Kenya if agricultural trade is fully liberalized between the two countries; most of
U.S. agricultural subsidies go to corn, soybeans, wheat, cotton, and rice. In the past few years,
ad hoc programs not subject to Congressional scrutinpave increased. In addition to
traditional farm support programs, recent ad hoc programs that provided up to an additional
$60.4 billion in payments to agricultural producers in the U.S. include:

9 the 2018 Market Facilitation Program (MFP), valued at $8.6 billion (to partially
offset the estimated trade damage from retaliatory tariffs),

1 the 2019 Market Facilitation Program valued at $14.5 billion (to partially offset the
estimated trade damage from retaliatory tariffs,

9 Coronavirus Food Assistance Programs (CFAP) in 2020 (CFAP-1) valued at up to
$16.0 billion,

29 Congressional Research Service, Dominican RepublicCentral Americd United States Free Trade
Agreement (CAFT®R), IN Focus (August 22, 2019).
30

31 https://www.downsizinggovernment.org/agriculture/subsidies
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9 Coronavirus Food Assistance Programs Assistance (CFAP-2) valued at $14.0
billion, and

1 the 2020 Paycheck Protection Program (described as forgivable loans to
agricultural interests, valued at $7.3 billion).*?

USDA Subsidies for farms in The United States totaled $424 .4
billion in subsidies from 1995 through 20201

$30,000,000,000

1995 1998 2001 2004 2007 2010 2013 2016 2019

Source: CATO Institute; USDA.

Subsidies in rich countries are controversial.*® Subsidies in rich countries arguably
harm agricultural producers in poor countries and is an issue that has been raised repeatedly in
the WTO.34 As one analyst put it:

When countries subsidize farm production and doing so boosts commodity exports, it
undermines foreign producers and distorts global trade patterns. Most high-income nations
subsidize their farmers, yet those nations often complain about subsidies in other countries
undermining their own farmers.....

One particular concern is that farm subsidies and trade protections in high-income countries —
such as the United States — harm lower-income countries and undermine their efforts at
economic reform. Global stability is enhanced when poor countries adopt markets and achieve
growth through trading. But U.S. and European farm subsidies and agricultural import barriers
undermine progress on free trade....

The Kenyan government is fully aware of the problems agricultural subsidies in rich countries pose for
countries in Africa and for sustainable development in general. The Kenyan government has been
involved in the WTO dispute settlement process as third parties in only a few cases and all had to do
with export subsidies for sugar.® The critical questions are:

32 https://crsreports.congress.gov/product/pdf/R/R46263

33 Agricultural Subsidies, The Economist (September 12, 2012). https://www.economist.com/economic-and-
financial-indicators/2012/09/22/agricultural-subsidies

34 See CRS Report R$22522, Potential Challenges to U.S. Farm Subsidies in the WTO: A Brief Overview.
% DS265, DS266, and DS283.

13


https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds265_e.htm
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds266_e.htm
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds283_e.htm

9 Does the Kenyan government plan to address agricultural subsidies in a Kenya-U.S. FTA
and if so how?

1 How does the Kenyan government plan to counter the effect of the hefty agricultural
subsidies available to U.S. farmers? What concrete plans are in place to ensure that Kenyan
farmers are able to compete against subsidized agricultural imports from the U.S.?

1 What lessons can the Kenyan government draw from other countries, developed as well
as developing, that have either concluded FTAs with the U.S. or have attempted to
conclude such agreements in the past?

1 What lessons can the Kenyan government draw from other developing countries regarding
the provision of farm support to domestic agricultural producers?

While some economies are able to use national-level “countervailing duty” laws and
procedures to unilaterally impose duties on subsidized U.S. imports, may developing
countries are not presently in a position to go this route either because the necessary laws are
not in place or because the countries lack the necessary expertise to effectively and rigorously
enforce existing laws. A recent report found that foreign trade remedy investigation of U.S.
agricultural export is on the rise.® The report notes that “[i]n recent years, a number of trading
partners have challenged imports of U.S. agricultural products, even initiating repeated or
multiple investigations into the same products.” Increasingly, countries like China, EU, India,
Canada, and Mexico are making greater use of their domestic trade remedy laws to address
perceived unfair agricultural exports from the U.S.%

Adopt Strategy to Counter Stiff Competition for U.S. Agricultural Market

Kenya faces stiff competition for the U.S. agricultural market. To benefit from any trade
deal with the U.S., Kenya must take drastic action to improve the performance of its agricultural
sector. Kenya will competition from U.S. FTA partners and non-FTA partners. Compared to
Kenya, a growing number of developing countries in Asia and Latin America are exporting a
wider range of agricultural products to the U.S. and are also exporting more value-added food
and agricultural exports to the U.S. Consider that:

1 In 2019, the U.S. imported agricultural products from India valued at about $2.6
billion and during the same period imported agricultural products valued at $126
million from Kenya.

9 Canada supplied $22.2 billion worth of agricultural products to the U.S. between
2013-2015.

1 Mexico supplied $19.3 billion worth of agricultural products to the U.S. in 2013-
15 respectively, mostly consumer-oriented goods such as horticultural products,
red meats, and snack foods.

9 South America, led by agricultural producers such as Brazil, Chile, and Colombia,
averaged $13.7 billion in U.S. imports in the period between 2013-2015, consisting
largely of horticultural, sugar, and tropical products in which it has a comparative
or seasonal advantage.

1 The EU accounted for $18.9 billion worth of U.S. agricultural imports in 2013-15,
with horticultural products accounting for more than half the value.®

36 Congressional Service Report, Foreign Trade Remedy Investigations of U.S. Agricultural Products (November
10, 2020).

37 Congressional Service Report, Foreign Trade Remedy Investigations of U.S. Agricultural Products (November
10, 2020).

38 https://www.ers.usda.gov/data-products/chart-gallery/gallery/chart-detail/?chartld=58394
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9 Of the current largest 20 agricultural suppliers, the fastest growing sources of U.S.
consumer-oriented imports since 1994 are Vietnam (cashews, pepper), Peru (fresh
fruits), India (pepper and sesame seed, vegetable extracts), Switzerland
(carbonated soft drinks), and Singapore (tropical and essential oils).3®

Adopt A National Strategy to Boost Agricultural Export

To stand a chance of benefiting from a trade deal with the U.S., the Kenyan government
must adopt specific strategies to boost Kenya’s agricultural exports and to add value to those
exports. The U.S. is a huge market for agricultural products and the market continues to grow.
In FY2019, the value of U.S. agricultural imports was $131 billion. The composition of U.S.
agricultural import is changing. According to the United States Department of Agriculture
(USDA),

Consumer-oriented products have dominated U.S. agricultural imports and have grown faster
than total agricultural product imports, increasing on average by more than 7 percent annually
since 1994. Increasing demand for year-round variety in foods has driven imports of
horticultural products during the offseason in U.S. production. Horticultural products accounted
for more than half of U.S. agricultural imports in 2019. Sugar and tropical products, such as
coffee, cocoa, and rubber, accounted for approximately 17 percent of imports....*°

The U.S. import shares (based on value) “have been higher for manufactured products than for
nonmanufactured products.”** Although since 2013, nonmanufactured products such as food
grains and horticultural goods have driven increases in the share of imports in food
consumption, manufactured products “drove the rise in import share of consumption growth
between 2008 and 2012. Even with AGOA in place, countries in Africa are not among the top
exporters of agricultural goods to the U.S. This begs the question, beyond the export of nuts,
coffee, tea and spices, what specific strategies does the Kenyan government plan to implement
to boost agricultural export to the U.S. and to capture a larger share of the U.S. market?

Top 30 U.S. agricultural import sources, 2013-15 average
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Source: USDA, Economic Research Service calculations based on data from
U.S. Department of Commerce, U.S. Census Bureau, Foreign Trade Database.

39 https://www.ers.usda.gov/topics/international-markets-us-trade/us-agricultural-trade/us-agricultural-trade-at-

a-glance/
40 hitps://www.ers.usda.gov/topics/international-markets-us-trade/us-agricultural-trade/us-agricultural-trade-at-

a-glance/
4 USDA, U.S. Agricultural Trade at a Glance. https://www.ers.usda.gov/topics/international-markets-us-

trade/us-agricultural-trade/us-agricultural-trade-at-a-glance/
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Reassess the Role of Parliament in Kémysgricultural Trade Policy

Presently, the Kenyan Parliament plays little or no role in the formulation and
implementation of Kenya’s agricultural trade policy. Considering that members of parliament
represent a diverse group of stakeholders including Kenyan farmers, it is imperative that the
parliamentarians play a more active and meaningful role in shaping Kenya’s agricultural trade
policy. In the U.S., Congress plays a very important role in formulating agricultural trade
policy and in monitoring the implementing of trade policy. In the Trade Promotion Authority,
2015, Congress articulated the general negotiating objectives for the agricultural sector.
Congress receives and reviews periodic reports on U.S. agricultural export and import. With
the passage of the 2018 farm bill (P.L. 115-334) in 2018, Congress reauthorized major
agricultural export promotion programs through FY2023. Relevant provisions in the farm bill
address issues such as export credit guarantee programs, export market development programs,
and international science and technical exchange programs designed.

The Kenyan Parliament can and should play a more meaningful role in the
development, implementation, and enforcement of Kenya’s agricultural trade policy. There are
many important roles that the Kenyan Parliament can play including providing negotiating
objectives, establishing trade adjustment assistance programs for Kenyan farmers, designing
and funding credible export market development programs, and addressing the many social,
environmental, cultural, and sustainability issues that agricultural trade raises for developing
countries.

Invest in Kenyds Agricultural Sector in Kenyan Farmers, and in Kenya Agricultural
Trade Policy Apparatus

It is important that the Kenyan government invest in Kenya’s agricultural sector and in
developing Kenya’s agricultural trade policy instruments.

First, the government must assess whether existing laws, policies and programs are
sufficient to develop the agricultural sector, address the needs of key stakeholders in the sector,
ensure the safety of agricultural imports, and address issues such as food and nutritional
insecurity, pandemics, climate change, etc. The government must assess what steps must be
taken to improve the country’s food import laws and oversight system.

Second, the government must assess whether existing laws, policies and programs are
adequate to address unfair agricultural imports. Does Kenya have strong and effective laws to
tackle agricultural dumping and unlawful agricultural subsidies? Even if the laws on the books
are adequate, does Kenya have an effective and functioning trade remedies regime?

Third, the government must assess Kenya’s capacity to administer the country’s trade
laws and policies effectively. A Kenya-U.S. FTA would pit Kenya against a country that has a
plethora of agencies mandated to advance the U.S. agricultural trade policy. In the U.S.
numerous federal, state, and local agencies share responsibilities for regulating the safety of
the U.S. food supply, including imported foods. These agencies include:

1 The Food and Drug Administration: Responsible for ensuring the safety of all
domestic and imported food products (except for most meats and poultry).

1 The Department of Homeland Security (DHS): Responsible for coordinating
agencies’ food security activities.
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9 United States Department of Agriculture (USDA), Animal and Plant Health
Inspection Service (APHIS): Responsible for protecting plant and animal resources
from domestic and foreign pests and diseases.

1 Department of Homeland Security, United States Customs and Border Protection.
Responsible among other things for inspecting food and agricultural products and
enforcing relevant regulations at ports of entry.

1 Environmental Protection Agency: Responsible among other things for ensuring
that the chemicals used on food crops do not endanger public health.

1 USDA, Agricultural Marketing Service: Responsible for overseeing product
quality and marketing grades and standards for a range of crops and agricultural
products, including imported products in certain circumstances.

1 National Marine Fisheries Service (NMFS) at the at the National Oceanic and
Atmospheric Administration (NOAA): responsible for administering a number of
seafood and fisheries safety and sanitation programs.

Address Public Interest Issues Implicated in Trade in Products Developed Through
Agricultural Biotechnologies

Trade in products developed through agricultural biotechnologies raise a host of issues
including public health, farmers’ rights, environment, and human rights, that need to be explicitly
addressed in any trade deal with the U.S. It is therefore recommended that Kenya review and
update its negotiating objective to specifically address issues like biotechnology. Although the
USMCA’s provision on biotechnology is relatively modest, it has major implications for the
domestic regulatory space of USMCA Partners. In the context of a Kenya-U.S. trade deal, it is
worth noting that biotechnology is explicitly mentioned and addressed in the negotiating
objectives of the U.S. but not in Kenya’s.

Biotechnology
Negotiating Objectives (Kenya) Negotiating Objectives (United States)

Silent Establish specific commitments for trade in
products developed through agricultural
biotechnologies, including on transparency,
cooperation, and managing low level
presence issues, and a mechanism for
exchange of information and enhanced
cooperation on agricultural biotechnologies.

Anticipate Strong Enforcement of U.S. Import Requirements

While a trade deal with the U.S. has the potential to boost Kenya’s agricultural export,
agricultural exports to the U.S. face intense scrutiny and must contend with stringent import
requirements for a wide range of food and agricultural products. This begs at least two question.
First, do Kenyan agricultural producers have capacity to overcome the immense nontariff
barriers that agricultural exports to the U.S. face? Second, will a Kenya-U.S. trade deal address
the myriad non-tariff barriers to developing countries’ agricultural exports to the U.S.?
Consider that:
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1 According to a 2016 study by the United States Department of Agriculture
(USDA), from 2005 to 2013, the U.S. Food and Drug Administration refused the
entry of 87,552 shipments of food into the U.S. after determining that the
shipments violated or appeared to violate one or more U.S. laws.*2

1 According to the same study, adulteration accounted for 57% of all FDA import
refusals during the 2005- 2013 period (totaling 80,825 import refusals).*?
Significantly, about half of FDA import refusals due to adulteration were
attributable to other sanitary adulteration, such as filthy or decomposed
appearance or unregistered processes.*

1 Five food product categories accounted for the majority of shipments refused: (i)
Fishery and seafood products (20.5 percent of all refusals); Vegetables and
vegetable products (16.1 percent); Fruit and fruit products (10.5 percent); (iv)
Spices, flavors, and salts (7.7 percent); and (v) Candy without chocolate and
chewing gum (7.2 percent).*®

1 In making decisions about which food import shipment to inspect, the FDA
reportedly uses a risk-based prediction algorithm to determine whether shipments
should be inspected in the field or a laboratory, and also relies on Import Alerts
which provide guidance on firms and products that meet the criteria for detention
without physical examination and require the importer to produce evidence that
no violation is present, before the shipment may enter general commerce.*°

1 InFY2018, the Food and Drug Administration (FDA) examined more than 16.9
million import lines of FDA-regulated foods.*’

1 The FDA has 13 foreign offices structured to enable U.S. authorities make
decisions about products entering the U.S.*® Decisions to establish a foreign post
are reportedly based on a number of factors including on the volume of imported
products and the magnitude of problems associated with imported products.

Given stronger border enforcement and stringent import requirements in the U.S., effort must
be made to build and strengthen the capacity of Kenyan agricultural producers to export to the
U.S. and take advantage of market opportunities that an FTA might offer. Barriers to
agricultural imports into the U.S. also allows for a more serious and honest assessment of the
potential costs and benefits of agricultural trade liberalization for Kenya.

Address Sensitive Issues and Protect Sensitive Sectors
It is important that the Kenyan government address sensitive issues at the intersection
of trade and public health, as well as trade and human rights. Over the years, the United Nations

42 ). Bovay, FDA Refusals of Imported Food Products by Country and Category, 2005-2013, March 2016.
https://www.ers.usda.gov/webdocs/publications/44066/57014 eib151.pdf?v=4009.9

43d.

4 1d.

4 d.

46 1d.

471d.

“8 Foreign offices are located in China (posts in Beijing, Shanghai, and Guangzhou); India (posts in New Delhi
and Mumbai); Latin America (posts in San Jose, Costa Rica; Santiago, Chile; and Mexico City, Mexico);
Europe (posts in Brussels, Belgium; London, UK; and Parma, Italy); South Africa (Pretoria); and Jordan
(Amman).
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Special Rapporteur on the Right to Food and published reports on a wide range of topics. The
following reports should be of interest to Kenya’s trade negotiators:

1 Report on Pesticides and the right to Food, A/HRC/34/48, 24 January 2017.

1 Report: Critical perspective on food systems, food crises and the future of the
right to food, A/HRC/43/44, 21 January 2020.

1 Report on integrating a gender perspective in the right to food, A/HRC/31/51, 14
December 2015.

1 The Impact of Climate Change on the Right to Food, A/70/287, 5 August 2015.

Food Security, Climate Change, Agriculture and Trade

It is recommended that the Kenyan government integrate food security and climate
change issues and considerations into all aspects of trade and investment agreements. Climate
change issues and challenges can no longer be treated as an isolated problem that only deserve
a passing reference in the preambles of FTA and, sometimes in the chapter on environment.
The interaction between climate change, agriculture and global trade must and should shape
the negotiation of the agricultural chapter in any FTA. In particular, the impact of climate
change on women, African farmers, indigenous populations and other vulnerable groups
should be factored into Kenya’s trade and investment agreements.

Indigenous peoples, African women and African farmers are among those who have
contributed least to the problem of climate change, but are among those suffering from its worst
impacts. These groups are the worst hit because they are heavily dependent on lands and natural
resources for their basic needs and livelihoods. In a 2007 report, a former UN Special
Rapporteur on the Rights of Indigenous Peoples stated:

“Extractive activities, cash crops and unsustainable consumer patterns have generated climate
change, widespread pollution and environmental degradation. These phenomena have had a
particularly serious impact on indigenous people, whose way of life is closely linked to their
traditional relationship with their lands and natural resources, and has become a new form of
forced eviction of indigenous peoples from their ancestral territories, while increasing the levels

of poverty and disease.” (see A/HRC/4/32, para. 49)

It is recommended that the Kenyan government carry out a study on innovative approaches to
addressing climate change and food security in FTAs. It is also recommended that the Kenyan
Government consider options for integrating considerations for its vulnerable populations in
trade and investment agreements. Options may include periodic impact assessments throughout
the life of the agreement, special carve-out clauses, strong and effective provisions on corporate
social responsibility and corporate accountability.

Rethink Negotiating Objectives

Given the role of agriculture in the Kenyan economy and in Kenya’s trade with the
world, Kenya’s negotiating objectives for the agricultural sector is shockingly very modest.
The negotiating objective relating to agriculture does not appear to have been carefully
designed to protect Kenya’s offensive and defensive interests on a wide range of issues
including issues relating to subsidies, biotechnology, and sanitary and phytosanitary measures.
Not surprising, on subsidies, the U.S. negotiating objective is extremely light. It is important
that these issues, although not detailed in the Kenya’s negotiating objectives are thoroughly
addressed during negotiations.

19


https://undocs.org/A/HRC/31/51

Agriculture

Negotiating Objectives (Kenya)

Negotiating Objectives (United States)

Negotiations on SPS, shall be based on the
existing Cooperation Agreement between
the USA and EAC.

- Secure comprehensive market access for
U.S. agricultural goods in Kenya by
reducing or eliminating tariffs.

- Provide reasonable adjustment periods
for U.S. import-sensitive agricultural
products, engaging in close consultation
with Congress on such products before
initiating tariff reduction negotiations.

Subsidies

Negotiating Objectives (Kenya)

Negotiating Objectives (United States)

Silent

Subsidies:
- Seek to build on the existing transparency
principles in the SCM Agreement.

- Seek to establish a consultative
mechanism to discuss subsidy issues that
arise in the bilateral relationship.

- Seek to facilitate the exchange of
information and to expand cooperation
with respect to subsidy issues outside of
the bilateral relationship.

- Seek to develop disciplines that address
the creation or maintenance of capacity
inconsistent with market principles.
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